• "Intermediate Text" Adopted by CSA
Under the adopted test, in detennining whether inadvertent disclosure results in waiver of the privilege, the court must consider: "( I) the reasonableness of the precautions taken to prevent inadvertent disclosure in view of the extent of the document production; (2) the number of inadvertent disclosures; (3) the extent of the disclosure; (4) any delay [in] measures taken to rectify the disclosure; and (5) whether the overriding interests of justice would or would not be served by relieving a party of its error." 145 Md. App. at 545 (citation omitted).
• Application of Test to Facts of Case
The trial court was held to have properly found that waiver occurred when a privileged document (from prior counsel) was included in a half-full box provided by trial counsel to opposing counsel, who tabbed the document and returned it, asking that it be copied. Thus, appellant's trial counsel had two occasions during the discovery phase to assert the privilege; raising the issue near the end of the trial was too late. An unsuccessful bidder (ranked 4th of 6) for the operation and management of a county-owned retail liquor store submitted requests under the MPIA to the Montgomery County Department of Liquor Control (DLC), Board of License Commissioners (BLC), Of1ice of Procurement (OP), and Ethics Commission (EC) for various documents relating to the relevant proposal and selection process. The county agencies --relying on counsel's advice based on both the attorney-client and the deliberative interagency/executive privilege 4 exceptions to the MPIA -produced only some of the documents. The requestor sued in circuit court.
The press had reported that the contract in question had gone to a member of the BLC. He subsequently resigned and was reprimanded by the EC. After suit was filed, the County disclosed the remaining documents --citing the increased need for public understanding about the liquor store procurement, because of press coverage.
The County filed for summary judgment, asking that the court uphold the initial nondisclosure as "reasonable and justifiable at the time," under various provisions of the MPIA. The plaintiff filed a cross-motion for summary judgment, seeking actual damages, punitive damages, and attorney's fees and costs caused by the need to file suit.
• Circuit Court's Decision a.
Immunity of DIC pursuant to Statute
The circuit court (Rowan, 1.) held that Md. Cts. & Jud. Proc. Code § 5-504, the general provision of which makes the OLC immune "from all suits for damages," made the OLC immune from suit other than for enforcement of its contracts. The court thus declined to reach the issue whether the OLC had properly withheld 19 documents that the plaintiff had requested ..
b. Effect of County Charter with regard to MPIA
The circuit court then addressed the plaintiff's argument that § 505 of the Montgomery County Charter constituted a waiver of any attorney-client or executive deliberative/interagency privilege that was not reserved under the Charter. Section 505 provides:
Any person shall have the right to inspect any document, except confidential police records, personnel records, or records of a confidential private nature as defined by law. The Council may adopt reasonable regulations for such inspection. A certified copy of any such document shall be furnished upon payment of a reasonable fee established by such regulations. This section shall not apply to a document or other material obtained or prepared in anticipation of litigation or for use in legal proceedings to which the County is a party.
The circuit court rejected the waiver argument.
c. Application of MP IA
The circuit court went on to find that the BLC, OP, and EC had proper reasons for withholding 6 of the 8 documents that they had initially declined to disclose. The court also dismissed with prejudice the plaintiff's request for actual and punitive damages under the MPIA and denied the plaintiff's motion for counsel fees and costS. 
• Court of Appeals' Decision re: Attorney's Fees and Costs
After the Court of Special Appeals affinned the circuit court in an unreported opinion, certiorari was sought and granted with regard only to the issue of attorney's fees and costs. The Court of Appeals (Harrell, J.) reversed and remanded.
a. Statute Did Not Immunize DLC from Suits/or Attorney's Fees and Costs
The Court of Appeals reviewed de novo the circuit court's conclusion that the DLC's immunity, pursuant to Cts. & Jud. Proc. § 5-504, "from all suits for damages" included attorney's fees and costs that would otherwise be available under § 10-623(f) of the MPIA "[i]fthe court detennines that the complainant has substantially prevailed .... " The Court of Appeals found that, in enacting § 5-504's precursor in 1941, the General Assembly acted with knowledge that the "American Rule" distinguishes between damages and counsel fees. Therefore, § 5-504 did not preclude recovery against the DLC for attorney's fees and costs.
The Court of Appeals remanded to the circuit court to consider whether the DLC had properly withheld the sought-after documents, because that decision could affect whether the plaintiff could be considered to have "substantially prevailed." If the plaintiff had "substantially prevailed," he could be entitled to attorney's fees and costs.
b.
County The Court of Appeals also remanded on the counsel fees and costs issue as to the other three defendants, because the Court of Appeals found that the circuit court had erred in its reading of the combined effect of the Charter and the MPIA.
i. Effect as to MPIA 's "Mandatory Denials"
The Court of Appeals pointed out that, by virtue of the preemption doctrine, a county charter cannot generally permit the release of public records that the state statute would prohibit. 3 70 Md. at 3 02-03. It thus held first that § 5-505 of the County Charter could not effect a blanket waiver of the MPIA's provisions of "mandatory denial" of inspection in § § 10-615 -10-617:
For example, as provided in MPIA § 10-615, "[a] custodian shall deny inspection of a public record or any part of a public record if:
(I) by law, the public record is privileged or confidential; or (2) the inspection would be contrary to:
0) a State statute;
Oi) a federal statute or a regulation that is issued under the statute and has the force of law; (iii) the rules adopted by the Court of Appeals; or (iv) an order ofa court of record."
370 Md. at 296, 303.
But, because the attorney-client privilege (that would otherwise be honored by virtue of § 10-615(1 »)6 can be waived by the client, § 505 "effectuates a limited waiver of that privilege." 370 Md. at 304. The footnote following this intriguing comment suggests that the privilege as to all attorney-client privileged communications is waived, except with regard to the attorney work product doctrine. The pertinent part of the footnote provides:
Obviously, if documents qualify as "a document or other material obtained or prepared in anticipation of litigation or for use in legal proceedings to which the County is a party," they would be exempted expressly from release under § 505, quite apart from any separate common law attorney-client privilege.
Id. at 304 n.18. Therefore, the Court of Appeals held that the circuit court had erred in concluding that the BLC had properly withheld documents under the attorney-client privilege, if the documents were not '''obtained or prepared in anticipation of litigation or for use in legal proceedings to which the County is a party.'" Id. at 311.
The same footnote then drops another bombshell, but in dictum: § 505 may also "be interpreted as effectuating a waiver of [the executive] privileges [implicitly] protected under MPIA, § 10-615 (1) ." That part of the footnote reads:
In addition, MPIA § I 0-615( 1) also prohibits the release of public records subject to the executive privilege. See Ojjice of the Governor, 360 Md. at 557, 759 A.2d at 269 (explaining that if the records at issue in that case were "non-disclosable under the executive privilege doctrine, then such records or parts of records were exempt from disclosure under § 10-615 (1) ld. at 304 n.18.
ii.
Effect as to MPIA 's "Permissible Denials"
Section 505 did, however, effect a blanket waiver of the MPIA's "permissible denials," insofar as they are broader than the limited categories excepted from disclosure by § 505. Section 505 exempts only "confidential police records, personnel records, or records of a confidential nature as defined by law." The Court of Appeals interpreted the latter phrase to refer only to "confidential records regarding an individual's private matters, such as individual income tax returns, rather than to confidential records regarding, for instance, governmental or commercial information." 370 Md. at 302. Section 505 thus effects a waiver to the extent that MPIA § 1 0-618(b) would permit the withholding of other documents:
370 Md. at 277, 305-06.
7 Therefore, the Court of Appeals held that the circuit court had erred in concluding that the EC properly withheld a document under the interagency/intraagency permissible denial category of § 1 0-618(b). The federal district court granted the U.S. Attorney's motion to compel the attorney to testify about conversations he had had with Ryan in his official capacity as General Counsel. In a thoughtful opinion by Judge Diane Wood, the United States Court of Appeals for the Seventh Circuit affirmed.
[H]ere, we have a special case: the client is neither a private individual nor a private corporation. It is instead the State of Illinois itself, represented through one of its agencies. There is surprisingly little case law on whether a government agency may also be a client for purposes of this [attorney-client) privilege, but both parties here concede that, at least in the civil and regulatory context, the government is entitled to the same attorney-client privilege as any other client. s * * * 8 (Emphasis added.) See supra note 6 and accompanying text. The Caffrey court assumes that the attorney-client privilege applies to communications between the Office of the County Attorney and County attornies.
While we recognize the need for full and frank communication between government officials, we are more persuaded by the serious arguments against extending the attorney-client privilege to protect communications between government lawyers and the public officials they serve when criminal proceedings are at issue. First, government lawyers have responsibilities and obligations different from those facing members of the private bar. While the latter are appropriately concerned first and foremost with protecting their clients --even those engaged in wrongdoing --from criminal charges and public exposure, government lawyers have a higher, competing duty to act in the public interest.
They take an oath, separate from their bar oath, to uphold the United States Constitution and the laws ofthis nation (and usually the laws of the state they serve when, as was the case with Bickel [the former Chief Legal Counsel for the Office of the Secretary of State], they are state employees). Their compensation comes not from a client whose interests they are sworn to protect from the power of the state, but from the state itself and the public fisc. It would be both unseemly and a misuse of public assets to penn it a public official to use a taxpayer-provided attorney to conceal from the taxpayers themselves otherwise admissible evidence of financial wrongdoing, official misconduct, or abuse of power. * * * Individuals and corporations are both subject to criminal liability for their transgressions. Individuals will not talk and corporations will have no incentive to conduct or cooperate in internal investigations if they know that any infonnation disclosed may be turned over to authorities. A state agency, however, cannot be held criminally liable by either the state itself or the federal government. There is thus no need to offer the attorney-client privilege as an incentive to increase compliance with the laws.
True, individual state employees can be held liable, and many have been found guilty of crimes in this very investigation. But the privilege with which we are concerned today runs to the office, not to the employees in that office. Just as a corporate attorney has no right or obligation to keep otherwise confidential information from shareholders, so a government attorney should have no privilege to shield relevant information from the public citizens to whom she owes ultimate allegiance, as represented by the grand jury.
Public officials are not the same as private citizens precisely because they exercise the power of the state. With this responsibility comes also the responsibility to act in the public interest. It follows that interpersonal relationships between an attorney for the state and a government official acting in an official capacity must be subordinated to the public interest in good and open government, leaving the government lawyer duty-bound to report internal criminal violations, not to shield them from public exposure.
In the final analysis, reason and experience dictate that the lack of criminal liability for government agencies and the duty of public lawyers to uphold the law and foster an open and accountable government outweigh any need for a privilege in this context. An officeholder wary of becoming enmeshed in illegal acts may always consult with a private attorney, and there the privilege unquestionably would apply. While Ryan fears that our refusal to recognize a privilege will cause even the most trivial of matters to be taken to outside counsel, this strikes us as unduly alarmist.
In fact, analogous rules apply in the corporate realm, where attorneys are repeatedly admonished to advise corporate officials that they are not personal clients of the attorney and may wish to retain other counsel. These rules do not appear to have stifled corporate discussion or proved impossible to administer, and we see no reason why a similar result cannot be countenanced here.
288 F .3d at 291-94 (citations omitted).
D.
Waiver by Dissemination The United States Court of Appeals for the District of Columbia held that the district court had erred in finding that the corporate defendant had waived its attorney-client privilege. The district court had imposed a burden on the corporation to explain why each employee, or public relations or governmental affairs consultant who had received privileged information, had needed it. The Court of Appeals rejected this allocation of the burden:
The applicable standard is, as the district court recognized, whether "the documents were distributed on a 'need to know' basis or to employees that were 'authorized to speak or act' for the company." The Company's privilege log and the affidavit of Charles Kinzig establish that GSK circulated the documents in question only to specifically named employees and contractors, most of whom were attorneys or managers and all of whom "needed to provide input to the legal department and/or receive the legal advice and strategies formulated by counsel." The affidavit also states that each intended recipient was bound by corporate policy or, in the case of the contractors, by a separate understanding, to keep confidential the contents of the documents. The Company's submission thus leads ineluctably to the conclusion that no document was "disseminated beyond those persons who, because ofthe corporate structure, needed to know its contents."
The district court faulted GSK for not having explained "why any, let alone all, of the employees received copies of certain documents," and the Commission likewise claims on brief that GSK should have shown why each individual in possession of a confidential document "needed the information [therein] to carry out his/her work." These demands are overreaching. The Company's burden is to show that it limited its dissemination of the documents in keeping with their asserted confidentiality, not to justify each determination that a particular employee should have access to the information therein. Not only would that task be Herculean --especially when the sender and the recipient are no longer with the Company --but it is wholly unnecessary. After all, when a corporation provides a confidential document to certain specified employees or contractors with the admonition not to disseminate further its contents and the contents of the documents are related generally to the employees' corporate duties, absent evidence to the contrary we may reasonably infer that the information was deemed necessary for the employees' or contractors' work. Compare Coastal States, 617 F.2d at 863 (confidentiality lost when organization "admitted that it does not know who has had access to the documents, and there is undisputed testimony that ... copies of the memoranda were circulated to all area offices"). We do not presume, therefore, that any business would include in a restricted circulation list a person with no reason to have access to the confidential document--that is, one who has no "need to know." Moreover, we can imagine no useful purpose in having a court review the business judgment of each corporate official who deemed it necessary or desirable for a particular employee or contractor to have access to a corporate secret. It suffices instead that the corporation limited dissemination to specific individuals whose corporate duties relate generally to the contents of the documents. As we have seen in this case, the privilege log and the Kinzig Declaration together establish that GSK did just that, and the Company thereby demonstrated its entitlement to the attorney-client privilege. The FTC has proffered nothing to the contrary.
Our conclusion that the documents are protected by the attorney-client privilege extends also to those communications that GSK shared with its public relations and government affairs consultants. The Kinzig affidavit notes that GSK's corporate counsel "worked with these consultants in the same manner as they did with full-time employees; indeed, the consultants acted as part of a team with full-time employees regarding their particular assignments" and, as a result, the consultants "became integral members of the team assigned to deal with issues [thatl ... were completely intertwined with IGSK's I litigation and legal strategies." In these circumstances, "there is no reason to distinguish between a person on the corporation's payroll and a consultant hired by the corporation if each acts for the corporation and possesses the information needed by attorneys in rendering legal advice." 294 F.3d at 147-48 (citations omitted). Citing a federal Second Circuit decision, the district court held:
A document created because of anticipated litigation, which tends to reveal mental impressions, conclusions, opinions or theories concerning the litigation, does not lose work product protection merely because it is [ also] intended to assist in the making of a business decision.
209 F.R.D. at 121. 
IV. Evidence of Subsequent Remedial Measures

B.
Rule 5-407 is based on a combination of policy considerations and an evaluation of the probative value of a party's having taken subsequent remedial measures.
1.
For policy reasons, people should be encouraged to take subsequent remedial measures, even if the steps taken are more than the law requires of them. To allow evidence that they took such steps to be admissible against them may discourage their doing so. On the other hand, when pursuant to Rule 5-407(b) the evidence is offered to prove any purpose other than fault, such as ownership or control when the defendant denies ownership or control, its probative value on that other proposition may be greatly enhanced.
C.
Applicability of Rule 5-407: What Are Subsequent Remedial Measures?
1.
They must be subsequent to the incident, e.g., accident, giving rise to liability. When an objection is made that plaintiffs counsel is attempting to introduce evidence of a "remedial measure" that should be excluded under Rule 5-407(a), the trial judge must make a factual determination as to whether the testimony sought to be elicited would be about a subsequent remedial measure within Rule 5-407(a) and, if so, whether it would be admissible under Rule 5-407(b). Such factual findings by the trial judge are entitled to great deference and will not be disturbed unless clearly erroneous, i. [A BGE employee]'s testimony [on cross-examination] indicated that at the [city council] meeting (which occurred about two weeks after the accident) he spoke about past safety practices of BGE [regarding climbable trees near overhead electric wires] and post-accident internal discussions involving the potential impact of the incident on those practices, He stated that the purpose of his appearance at the Bowie town meeting was solely in response to a crisis, or "damage control." Reference was made to a manual of guidelines printed in June 1993, which contained material that reflected both pre-accident practices and post-accident change of policy. Since the meeting was shortly after the accident and the guidelines were not published until about nine months later, Judge Spell bring concluded, reasonably, that the post-accident policy changes had not been formulated as of the date of the town meeting. We hold, therefore, that the trial judge's factual finding that [the employeel's comments at the meeting did not constitute evidence of "Subsequent Remedial Measures" within the meaning of Rule 5-407 was not clearly erroneous.
(Emphasis added.) Suggested Coping Strategy: Implement policy that future accidents, etc. be reported to counsel and that studies, etc. taken in response to accidents are to be prepared for submission to counsel, in anticipation of litigation. Studies will be shared only on a need-to-know basis.
D.
When The requirement that the other purpose be controverted calls for automatic exclusion unless a genuine issue be present and allows the opposing party to lay the groundwork for exclusion by making an admission. Otherwise the factors of undue prejudice, confusion of issues, misleading the jury, and waste of time remain for consideration under rule 403.
Proof of Ownership, If Controverted
For example, if a defendant denies owning the land where the plaintifT fell from a cliff~ evidence of the defendant's building a fence there will be admissible for the limited purpose of proving ownership.
Proof of Control, If Controverted
For example, if a plaintiff has sued a store-owner for injuries resulting from a fall over a broken curb in front of the store at a mall, and the defendant has in its responsive pleading denied control of the curb (e.g., argues that the mall owners instead are responsible for the curb), then evidence that the store-owner has repaired the curb will be admissible for the limited purpose of proving the store-owner's control. If the storeowner had admitted control, the evidence would have been inadmissible for the purpose.
Proof of Feasibility of Precautionary Measures, If Feasibility Is Controverted
The literal view of feasibility is whether something can be done. For example, if a plaintiff had fallen from a cliff on defendant's land, and the defendant contended, in its pleadings or evidence, that afence could not be built, the defendant would have controverted feasibility under the narrow view. But, when a subsequent remedial measure has been taken, it is highly unlikely that a defendant will assert that it could not be done.
Another broader reading of feasibility incorporates concepts of utility and practicability. What, then, does it take to controvert feasibility?
The majority rule requires that the defendant actively contest feasibility. E.g., Guilbeau v. W W Henry Co., 85 F.3d 1149, 1171 (5th Cir. 1996) ("Because [defendant] never claimed that it would not be feasible to make the adhesive without the solvents and sodium pentachlorophenate, its product labels used after the date of [plaintiff]'s alleged exposure were properly excluded from evidence as subsequent remedial measures."). See Gauthier v. AMF, Inc., 788 F.2d 634, 638 (9th Cir.) ("In this case, AMF conceded that the safety devices were technologically and economically feasible but then argued that they concluded that the safety problem was not great enough to warrant the trade-off of consumer frustration, increased complexity of the product, and risk of consumer efforts to disconnect the safety device. (Fischer, 1.) . The Court of Appeals held that a judgment call, in light of then-existing circumstances, that a particular action would have been "unsafe" (which judgment call was modified before trial) was not an assertion that the action was not feasible: "It was feasible but, in [defendant's] view, not advisable," at the time of the plaintiffs decedent's surgery. c. Impeachment by contradiction should be permitted only when the evidence has high probative value for that purpose, for example, if a witness testifies that the change was not made, that the condition was in the post-repair condition at the time of the accident, or when a witness has spoken in the superlative. For example, if the defendant's expert has testified that a curb height of three inches is lithe safest height" for a shopping mall sidewalk, the expert could be impeached by evidence that, after the plaintiffs fall, and at the expert's recommendation, the defendant raised its curbs to five inches. (1999) . In Tuer, the Court of Appeals held that the defendant doctor's statement, elicited by plaintiff on direct of the doctor as an adverse witness, that restarting the anti-coagulant drug Heparin could have been unsafe, "must be read in context," as referring to the "judgment call based on his knowledge and collective experience at the time." 347 Md. at 531-32. Therefore, impeachment was properly disallowed.
If the defense introduces such testimony, the question for the trial court more likely boils down to whether the defense witness's testimony would leave an unfairly misleading impression on the jury, if impeachment is not permitted.
F.
Review Problem: Plaintiff v. Railroad in negligence for wrongful death of plaintiffs wife and child killed in collision with train at railroad crossing.
In light of Low, it is critical that County doctors routinely explain those matters to their patients --especially to children --and it would be wise for the doctors to record their having given that explanation, and the child's response, in their notes.
